NEGOTIATIONS IN

FEDERAL CRIMINAL CASES
ETHICS FORTHE DEFENSE LAWYER

Thomas D. Bever, Esq., Chilivis Cochran Larkins & Bever, LLP
Emily C.Ward, Esq., Chilivis Cochran Larkins & Bever, LLP

CJA District Seminar
Savannah, Georgia
October 2,2019




BACKGROUND

Chances of going to trial



Presenter
Presentation Notes
In Northern District of Georgia, only 2 – 3% of the cases go to trial annually.
 
	Negotiations toward dropping case, or best result for your client, are critical. 
 
Do NOT just take what the government offers you and go with it.
 
	That said, recognize that there is less negotiating than in a civil case.
 
Government has the power over its evidence collected and to be collected, likes to try cases; BUT recognizes a jury can hang up, cannot try all cases, and whatever time they spend on your case is time they are not spending on another potentially more important case.  



POINTS TO REMEMBER

Sentencing Guidelines
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An understanding of the statute, facts, and Sentencing Guidelines is essential
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An understanding of the statute, facts, and Sentencing Guidelines is essential
So is an understanding of the investigator, the AUSA, and the judge.  
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An understanding of the statute, facts, and Sentencing Guidelines is essential
So is an understanding of the investigator, the AUSA, and the judge.  
Defense counsel needs to maintain his reputation for trustworthiness.  and the Government needs to clearly understand defense counsel is capable and willing to try a case to a jury.
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Ethics



Presenter
Presentation Notes
An understanding of the statute, facts, and Sentencing Guidelines is essential
So is an understanding of the investigator, the AUSA, and the judge.  
Defense counsel needs to maintain his reputation for trustworthiness.  and the Government needs to clearly understand defense counsel is capable and willing to try a case to a jury.
 Ethics:  Look at the Georgia Rules of Professional Conduct:



GEORGIA RULES OF PROFESSIONALISM

RULE |.1 COMPETENCE

A lawyer shall provide competent representation to a client. Competent
representation as used in this Rule means that a lawyer shall not handle a
matter which the lawyer knows or should know to be beyond the
lawyer's level of competence without associating another lawyer who the
original lawyer reasonably believes to be competent to handle the matter
in question. Competence requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the
representation.




GEORGIA RULES OF PROFESSIONALISM

RULE |.1 COMPETENCE

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and
analysis of the factual and legal elements of the problem, and use of
methods and procedures meeting the standards of competent
practitioners. It also includes adequate preparation. The required
attention and preparation are determined in part by what is at stake;
major litigation and complex transactions ordinarily require more
elaborate treatment than matters of lesser consequence.




GEORGIA RULES OF PROFESSIONALISM

RULE |.1 COMPETENCE

Communicate with your client
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 These are “leads” of people to talk with, documents to review, Government evidence to examine.  
 
Except in embezzlements, a client will fear that if you do not believe he is innocent, you will not defend him rigorously. 
 So, you need to rely on others and other evidence to find out how good or not so good or not so complete a case the government has against your client.  

Clients can and will lie to you, make up good evidence, not tell you bad evidence, deny bad evidence

Nick Chilivis: “Desperate men do desperate things.”
Even those who otherwise would exhibit the most character, integrity
Street smarts
Trust the wrong people



GEORGIA RULES OF PROFESSIONALISM

RULE I.| COMPETENCE
Communicate with your client

Charge negotiations
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One conspiracy count for 5 year max versus multiple substantive counts for 10, 15, 20 year maximums.  Protect exposure.   



GEORGIA RULES OF PROFESSIONALISM

RULE I.| COMPETENCE
Communicate with your client

Charge negotiations

Initial Meeting with AUSA



Presenter
Presentation Notes
 
 Not the place to argue.  The place to listen. Don’t “shut off the valve.”  Ask as many “dumb Columbo” questions” as you can.  
 “First one in the door . . .” versus seeing government’s evidence. 



GEORGIA RULES OF PROFESSIONALISM

RULE |.1 COMPETENCE
Communicate with your client
Charge negotiations
Initial Meeting with AUSA
Lawyer Proffer
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Lawyer proffer – your opportunity, if wise, to explain to the government where they are wrong, holes in the case, sometimes that your client is innocent, sometimes that he did not have the intent, sometimes that he’s not the ringleader.  
Giving up surprise factor. 
Has client given a statement already?  To government? To witnesses of the government?  



GEORGIA RULES OF PROFESSIONALISM

RULE |.1 COMPETENCE
Communicate with your client
Charge negotiations
Initial Meeting with AUSA
Lawyer Proffer

What if Government says you’re wrong during your proffer?
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Bring client, client does not talk, you both listen to what AUSA, backed by his/her agents being there, says that the evidence will show.  Gives specific example of some of the evidence.  Enough to convict. 
Advantage is that client gets to hear it from the “horse’s mouth,”  
Is done in this district. 
Not filtered through you. 
Your client not concerned that you are not on his side. 
May show you both opportunity for cooperation under 5K.  



GEORGIA RULES OF PROFESSIONALISM

RULE |.1 COMPETENCE
Communicate with your client
Charge negotiations
Initial Meeting with AUSA
Lawyer Proffer

Client Proffer
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Client proffer – only given in situation where deal is already cut, or where he is providing substantial assistance under 5K1.1 against other(s), and where you have already given proffer of what he is going to say, and the government has accepted it (i.e., have not told you that you are wrong).  



GEORGIA RULES OF PROFESSIONALISM

RULE |.1 COMPETENCE
Communicate with your client
Charge negotiations
Initial Meeting with AUSA
Lawyer Proffer
Client Proffer
Bond
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Bond is important. 
 A client free on bond easier to assist in his defense. 
Not as “worn down” as someone already incarcerated. 
ALC example of bond negotiation:  Get indictment from him.  Highlight it.  
Get a list from Tony of what he gave up.  
Working with prosecutor first.  
Many people just show up in court.  
Assume that Judge will not grant bond.  
Question of what can be given up to give the court security that your client will not skip town, and will not harm anyone physically or economically, won’t deal drugs further.  
Read client riot act on sneezing wrong can get his bond revoked.  



GEORGIA RULES OF PROFESSIONALISM

RULE |.1 COMPETENCE
Communicate with your client
Charge negotiations
Initial Meeting with AUSA
Lawyer Proffer
Client Proffer
Bond
Charge Bargaining



Presenter
Presentation Notes
5 year conspiracy better than multiple 5 year substantive counts together, or one 20 year count. Protects against the upside, or provides lower amount from which to argue amount of time. 
If more than 10 years, not in a camp, but in Fed. Prison
 
Look for two year statute.  Look for misdemeanor.	



GEORGIA RULES OF PROFESSIONALISM

RULE |.1 COMPETENCE

Sentencing Factors
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Presentation Notes
Though covered in sentencing later in program, the factors make a real difference.  Example.  15 months versus 6 years.
 



GEORGIA RULES OF PROFESSIONALISM

RULE |.1 COMPETENCE

Sentencing Factors
Amount of the loss or drugs
Candor

Role in Offense

Special Traits
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Examples of factors to negotiate include:  
 
amount of the loss or drugs. 
Candor to the court
 
Consent judgment as to the loss.  
 
Role in the offense.  4, 3, 2  
Use of special skill or trust.
Sophisticated means.
 



GEORGIA RULES OF PROFESSIONALISM

RULE I.| COMPETENCE
Sentencing Factors

Variance
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Variance, or “109 Ways to Obtain Departure.  
 



GEORGIA RULES OF PROFESSIONALISM

RULE I.| COMPETENCE
Sentencing Factors
Variance

Contact Sentencing Commission
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Contact Sentencing Commission staff attorney.
 
Look at USSC statistics.  Differences nationally, Eleventh Circuit, Southern District, to the extent that they help you.  
 
Staff attorney there to help defense just like prosecution.  	
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RULE I.| COMPETENCE
Sentencing Factors
Variance

Contact Sentencing Commission

USSC Statistics
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Look at USSC statistics.  Differences nationally, Eleventh Circuit, Southern District, to the extent that they help you.  
 
Staff attorney there to help defense just like prosecution.  	
 



GEORGIA RULES OF PROFESSIONALISM

RULE I.| COMPETENCE
Sentencing Factors
Variance
Contact Sentencing Commission
USSC Statistics

Facts at Sentencing
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What the facts are that are going to be stated in sentencing; here they put the agent on the stand and have him give the statement of facts.  
Can be brutal.  Negotiate with prosecutor what is going to be said.
 



GEORGIA RULES OF PROFESSIONALISM

RULE I.| COMPETENCE
Sentencing Factors
Variance
Contact Sentencing Commission
USSC Statistics

Facts at Sentencing

Where
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Where the client is going to spend their time.  Maxwell.  Eglin.  Not Atlanta. 
Date of reporting; not w/in 90 days, but “when bed space becomes available.”  



GEORGIA RULES OF PROFESSIONALISM

RULE I.| COMPETENCE
Sentencing Factors
Variance
Contact Sentencing Commission
USSC Statistics
Facts at Sentencing
Where

Restitution/in advance
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Fine 
Forfeiture
Assessment
Contacting other S.D. Defense lawyers to make sure you are not missing 	something. 
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