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Topics

• District Statistics

• Sentencing Commission’s resources and recent 
work 

• 2018 Amendments

• Key provisions of the First Step Act



District Statistics



National: FY 2018 Federal Offenders 
by Type of Crime



Southern Georgia: FY 2018 Federal Offenders by 
Type of Crime



Position of Sentences in Relation to Guideline Range 
National – FY 2018

SOURCE: 2017 Datafile, USSCFY17
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Position of Sentences in Relation to Guideline Range 
SD Georgia – FY 2018

SOURCE: 2017 Datafile, USSCFY17
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Helpful Commission Resources



New Training Resources

Case Law Concierge



New Training Resources



“Quick Facts”

• Drugs – all types 
• Firearms
• Immigration
• Economic Crimes
• Other Chapter Two Offenses
• Offender Groups
• Mandatory Minimum Penalties



Series on Recidivism of Federal Offenders

• Violent offenders
• Effects of aging
• Criminal history
• Drug trafficking offenders
• General overview



2018 Amendments



Other Amendments



2018 Fentanyl and Synthetic Drug Amendment

Presenter
Presentation Notes
Increase for knowingly misrepresenting fentanyl or fentanyl analogue as another substance.

Drug ratios and minimum offense levels for synthetic drugs (cathinones and cannabinoids).





First Step Act of 2018



First Step Act Sentencing Provisions

• Reduces certain enhanced mandatory minimum penalties 
for some drug offenders (Section 401)

• Broadens the safety valve at 18 U.S.C. § 3553(f) (Section 402)

• Clarifies stacking at 18 U.S.C. § 924(c) (Section 403)

• Applies the Fair Sentencing Act retroactively (Section 404)



Key Points for § 851 Changes 

• Mandatory minimums reduced

• New criteria for enhanced penalties
• Predicate offenses have changed
• New time-served requirement



Enhanced Penalties

21 U.S.C. 
§ 841(b)(1)(A)

10-year 
Mandatory 
Minimum

20-year Mandatory
Minimum (after one prior

conviction for a felony
drug offense)

Life
(after two or more prior
convictions for a felony

drug offense)

15-year Mandatory
Minimum (after one
prior conviction for a

serious drug felony or
serious violent felony)

25-year Mandatory
Minimum (after two 

or more prior 
convictions for a 

serious drug felony or 
serious violent felony)

21 U.S.C. 
§ 841(b)(1)(B)

5-year 
Mandatory
Minimum

10-year Mandatory
Minimum (after one prior

conviction for a felony
drug offense)

10-year Mandatory
Minimum (after one
prior conviction for a

serious drug felony or
serious violent felony)



Presenter
Presentation Notes
These were the 851 filings in FY 2018. We have a whole report on this pointing out various prosecutorial practices with regard to 851’s – how often filed, how often withdrawn, and how often the defendant was actually sentenced pursuant to a mandatory minimum. Changes are likely coming. Plus it’ll be a lot harder for us to tell when a defendant was eligible but it wasn’t filed.



Predicate Offenses Have Changed

• Serious Drug Felony

• Serious Violent Felony

• Time-Served Requirement
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Presentation Notes
Defined by statute
Involves the categorial approach
Time-served is hard to figure out





Serious Drug Felony

• Statutory maximum of at least ten years

• Time served exceeded 12 months

• Released within 15 years of commencement of the 
instant offense

Presenter
Presentation Notes
Cert grant on whether the categorical approach applies to ACCA 924(e)(2) where this definition comes from. Shular v. U.S. granted on June 28

Circuit split on how closely the elements of the offense at issue have to match the definition.  



Serious Violent Felony

• Three-part definition
• Stat max of 10 years or more required for some

• Statutory maximum of at least ten years

• Time served exceeded 12 months

Presenter
Presentation Notes
Definition comes from 18 USC § 3559(c)(2)(F) – three strikes for three violent felonies = life mand min.
Enumerated offenses (murder, certain sex offenses, kidnapping, etc.)
Force clause  - if a stat max of 10 years or more
Residual clause – if a stat max of 10 years or more

It’s the stat max that applies to the defendant. See U.S. v. Rodriguez and Carriachurri-Resendez. In the 4th Circuit, the Simmons case en banc about determinate sentencing in North Carolina. Tennessee has tricky statutes, where the state courts have been “vexed” by attempting to figure out the applicable stat max for any particular defendant.  You can plea bargain to a different stat max either higher or lower.

Under 851 you’re supposed to ask the defendant if they agree they have this conviction or they deny it.  Unclear now what defendant would have to confirm or deny. Some are going to trial on these issues.



Safety Valve Changes

• Applies to maritime drug trafficking statute (boat 
cases)

• Open to those with more criminal history than just 
one point
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26

18 U.S.C. § 3553(f)

1. Defendant does not have more than 4 Criminal History Points….
2. Defendant did not use violence/threats of violence or possess a firearm 

or other dangerous weapon in connection with the offense
3. Offense did not result in death or serious bodily injury
4. Defendant was not an organizer/leader/ manager/supervisor of others in 

the offense; was not engaged in a CCE
5. Not later than the time of the sentencing hearing, defendant has 

truthfully provided to the Government all information and evidence the 
defendant has concerning the offense or offenses that were part of the 
same course of conduct or common scheme or plan.

Subdivisions (1) – (5)



Safety Valve Effective Date

• Applies to a “conviction entered” on or after 
December 21, 2018

• Different approaches on pipeline cases

• Consult Rules of Criminal Procedure
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the date of the enactment of the Act

Courts are reaching different conclusions about what this means.  Rules of criminal procedure suggest conviction isn’t entered until after sentencing, so anyone who pleaded guilty before December 21 but is sentenced after, might be eligible.

Rule 32(k) suggest that entry of conviction might mean entry of the judgement which includes the sentence because that’s part of the judgement of conviction. Other judges find that the conviction is entered when the judge accepts the plea of guilty.

Should be resolved in some circuits when the losing party appeals.





3-point offense?

Safety Valve Eligibility Under the First Step Act

Not 
eligible



2-point violent 
offense?

Safety Valve Eligibility Under the First Step Act

3-point offense?Not 
eligible

Not 
eligible



3-point offense? 2-point violent 
offense?

Safety Valve Eligibility Under the First Step Act

Not 
eligible

Not 
eligible

Exclude 1-point offense

Then determine if the defendant has 
4 points or less 

Presenter
Presentation Notes
Act actually says “exclude any points resulting from a one-point offense”. There can be arguments that this includes two status points.



Example of Safety Valve Defendant

• DUI: One Point
• DUI: One Point
• Theft: One Point
• Theft: One Point
• PWID: Two Points
• PWID: Two Points



Safety Valve Eligibility Under the Guidelines 

Two or more criminal history points
=

not eligible



Two-Level Safety Valve Decrease

• Drug Guideline at §2D1.1:
• If defendant meets the criteria in the safety valve 

guideline, decrease by 2 levels.

• Safety Valve Guideline at § 5C1.2:
• “defendant does not have more than 1 criminal history 

point…”

Presenter
Presentation Notes
There’s currently a mismatch between the guideline and the statute. Just vary.



18 U.S.C. § 924(c) Stacking Provisions

§ 924(c) 
Possession Counts Before First Step Act After First Step Act

1 Count Mandatory minimum of 5 
Years

Mandatory minimum of 5 
Years

3 Counts in same 
indictment

Mandatory minimum of
5 + 25 + 25 = 55 years

Mandatory minimum of
5 + 5 + 5 = 15 years

2 Counts in same 
indictment

Mandatory minimum of 
5 + 25 = 30 years

Mandatory minimum of 
5 + 5 = 10 years

Presenter
Presentation Notes
It was recently suggested compassionate release can be used to free these defendants since if the gov’t agrees it’s “extraordinary and compelling circumstances.” Cantu case and some other judges have agreed the Commission is no longer the gate keeper on what’s extraordinary and compelling reasons.
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The Fair Sentencing Act changed the threshold quantities for the mandatory minimums for crack cocaine offenses.
The First Step Act made the crack cocaine penalties retroactive to anyone who didn’t get the benefit of the Fair Sentencing Act sections 2 and 3, which changed the threshold quantities and eliminated the mandatory minimum for possession of crack cocaine.
Too many issues to list
Nature of the sentencing proceeding – plenary resentencing?
Federal Rule of Crim Pro 43(b)(4) suggests no because the defendant’s presence is not required for Rule 35 or 3582(c) sentence reductions
Fact that it’s discretionary also suggests it’s not a full resentencing
Statute says court may impose sentence as if the Fair Sentencing Act had been in effect at the time the covered offense was committed.
This is a direct grant of authority to judges under 3582(c)(1), not a grant of authority by the Commission
There is no reason to apply the restrictions in §1B1.10
In fact, some who were subject to its restrictions should come back now under this direct grant of authority to judges – we don’t allow career offenders
We passed an amendment making the Fair Sentencing Act retroactive, but the defendants were subject to our restrictions at 1B1.10, so those same people should be able to come back and get the full benefit of the Fair Sentencing Act
Apprendi/Alleyne – some course have said of course they apply. Others have said they have no jurisdiction to apply those cases because they don’t apply retroactively. Likewise changes to the guidelines in the meantime such as career offender definition changes.
Ask for a new PSR recalculating sentence? With what quantity? Some use the indictment, others the amounts from the PSR. Some split the baby – the defendant is eligible but quantity is considered in course of the court’s discretion as to whether to reduce the sentence – this is an argument the government has been making
May be a need to make evidentiary findings in cases where the quantity wasn’t decided or where defendant had both crack and powder and there may be an issue about how much was cooked into crack
Some have applied rule that “in any event the sentence may be no less than time served.” BOP doesn’t need +10 days to handle the release. They work quickly on these – try for same day release of time served defendants
Clemency/commutation shouldn’t be a bar if that did not cure the problem with the sentence entirely. Not a bar to eligibility.  But see if the recalculated sentence is lower than the clemency sentence.
Some say 3582 doesn’t authorize reductions in supervised release terms – statute covers imprisonment, and in any event SR serves entirely different purpose.



Other First Step Act Provisions

• Compassionate Release
• Risk and Needs Assessments
• Good Conduct Time
• Inmate Programming and Release Planning

Presenter
Presentation Notes
Going to hear all about this from the BOP on Friday morning.

We have a policy statement on Compassionate release at 1B1.13 – now the defendant can file the motion if they’ve filed with the BOP and more than 30 days have elapsed.

There may be plea negotiation issues on getting a defendant eligible for more prison programs and more time off for good conduct.
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Questions or Comments?
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